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 The Wisconsin Court of Appeals 
has upheld the City of Madison’s 
determination to impose a property 
tax on certain medical clinics.

 A for-profit medical practice 
with seven clinic properties in 
Madison was purchased by a non-
profit Foundation formed by the 
University of Wisconsin to operate 
clinical programs associated with 
its medical school. 

 Following the purchase, the 
Foundation applied for property tax 
exemption for the seven clinics and 
associated parking structures.

 The tax exemption was denied by 
the City. The Foundation appealed, 
arguing that the properties were 
properly exempt under two 
statutes.

 The first statute allows property 
tax exemption for properties 
“owned and used exclusively by... 
benevolent associations.” Wis. Stat. 
§ 70.11 (4). The second statute 
allows property tax exemption 
for properties “used exclusively” 
by nonprofit organizations for 
medical research, education 
of physicians or treatment of 
“deserving destitute individuals.” 
Wis. Stat. § 70.11 (25).

 The trial court determined that 
the clinics were not used exclusively 
for either of these purposes. The 
Court of Appeals agreed.

 Benevolent activities have been 
defined by the courts as those 
that benefit the public and relieve 

Medical Clinics Denied 
Property Tax Exemption

tax burdens. The court rejected 
the idea that provision of health-
care is inherently benevolent. But, 
providing health-care free or at a 
greatly reduced costs to the poor 
may be benevolent. The seven 
clinics in Madison charged market 
rates for 98% of their services, and 
almost all of the services provided 
at less than market rate were the 
after-the-fact result of uncollectible 
billings. Thus, the properties did 
not satisfy the requirements of the 
first statute.

 Under the second statute, the 
clinics were unable to demonstrate 
how much of the operations in 
the clinics constituted medical 
research and/or medical education. 
A party requesting exemption has 
the burden of proof. Accordingly, 
the Foundation did not meet its 
burden.

 The Foundation also argued that 
the seven clinics were ancillary 
to the University Hospital, and 
therefore should share in the 
Hospital’s exemption. The Court of 
Appeals held that each property is 
looked at individually.

 The outcome of the appeal is that 
the clinic properties were properly 
taxed, to the tune of approximately 
$900,000 per year.

 University of Wisconsin 
Medical Foundation, Inc. v. City 
of Madison, Appeal No. 02-1473, 
decided September 25, 2003. This 
decision has been recommended for 
publication. —Richard A. Lehmann
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 The Wisconsin Supreme Court 
has accepted review in Town of 
Delafield v. Winkelman, 2003 
WI App 92, ___ Wis. 2d. ___, 663 
N.W.2d 324, to decide the scope 
of a court’s equitable powers in a 
zoning enforcement action.
 The Court of Appeals in 
Winkelman reluctantly recognized 
a distinction between zoning 
enforcement actions that seek 
court-ordered forfeitures, and 
those that seek an injunction or 
other equitable relief ordering the 
violator to come into compliance 
with the law. Forfeitures are 
effectively automatic upon a 
finding that a zoning ordinance has 
been violated. However, in actions 
seeking equitable relief, the Court 
of Appeals found that a violator 
has an opportunity to argue that 
it would be unfair to enforce the 
ordinance against the violator. 
Thus, “the law appears to allow the 
violator ‘two kicks at the cat,’ once 
to defend against the claim that 
there is a violation and, second, 
to defend against enforcement of a 
sanction for that violation.” Id. at ¶ 1.
 The opportunity to take a 
“second kick” was critical to 
the Winkelmans. They own 
a lot containing two houses, 
both of which are considered 
nonconforming under the Town’s 
zoning ordinance. The Town zoning 
board granted the Winkelmans a 
variance to remodel the houses, 
provided they removed one of the 
houses from the property within 
three years. The Winkelmans 
challenged that condition in a 
certiorari action and lost. 
 When the Town later 
commenced an enforcement action 
seeking forfeitures and a raze 
order, the Winkelmans asserted 
their right to argue that the court 

should not issue the raze order due 
to “a number of equitable factors.” 
Absent these equitable factors, it 
was conceded that the Winkelmans 
had no defense to the enforcement 
action.
 The circuit court refused 
to consider the Winkelmans’ 
defense. The court found that it 
lacked authority to determine in 
the Town’s enforcement action 
whether the variance condition 
should be enforced against the 
Winkelmans because the validity of 
the variance condition had already 
been upheld in the Winkelmans’ 
certiorari action. Accordingly, the 
court granted summary judgment 
to the Town. The Court of Appeals 
reversed.
 The Court of Appeals relied 
heavily on the Supreme Court’s 
holding in Forest County v. Goode, 
219 Wis. 2d 654, 656-57, 579 N.W. 
2d 715 (1998). In that case, the 
county argued that, once a zoning 
violation is proven, a court has no 
choice but to grant the relief sought 
in an enforcement action under 
Wis. Stat. § 59.69(11). The Supreme 
Court rejected this argument, 
finding that the legislature did not 
intend to eliminate the traditional 
equitable powers of a court when 
it authorized injunctive relief as 
a remedy for zoning ordinance 
violations. Thus, as in other 
equitable actions, the court retains 
authority to weigh the competing 
equities when injunctive relief 
is sought under Wis. Stat. § 
59.69(11).
 The Court of Appeals in 
Winkelman merely extended this 
reasoning to enforcement actions 
brought under Wis. Stat. § 62.23(8). 
In doing so, it followed prior 
appellate precedent. See Lake Bluff 
Housing Partner v. City of South 

Milwaukee, 2001 WI App 150, 264 
Wis. 2d 785, 632 N.W.2d 485, review 
denied, 2002 WI 23, 250 Wis. 2d 
556, 643 N.W.2d 93. While the 
Court questioned “the prudence of 
allowing the Winklemans to have 
another opportunity to challenge 
the variance condition under these 
circumstances, it appears that 
because this is an enforcement 
action utilizing an equitable 
remedy, Goode and Lake Bluff IV 
dictate that we remand the case 
to the circuit court to balance the 
competing equities.” Winkelman, 
at ¶ 15.
 The Town argued that this 
precedent should not control the 
outcome of Winkelman because 
the Winkelmans had already 
raised equitable arguments in 
their certiorari action. Among 
the matters that a court considers 
in a certiorari action is whether 
the agency acted arbitrarily or 
unreasonably or according to 
its will and not its judgment. 
Under this prong of the analysis, 
the Winkelmans asserted that 
the Town’s requirement that 
they remove one of the houses 
was arbitrary and unreasonable 
because they would not be able 
to make the mortgage payments 
on their home without the rental 
income from the second home, and 
therefore would suffer a hardship. 
The Town pointed to this argument 
as evidence that the Winkelmans 
already had an opportunity to 
raise equitable arguments in their 
certiorari action and therefore 
should not be allowed to raise them 
again in the Town’s enforcement 
action.
 The Town won a partial victory 
on this point. The Court of Appeals 
barred the Winkelmans from 

Supreme Court to Determine Scope of Courts’ 
Equitable Powers In Zoning Enforcement Actions 
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 In a reversal of its previous 
position, the Internal Revenue 
Service (IRS) recently ruled 
that health flexible spending 
arrangements (health FSAs) 
may reimburse participants for 
nonprescription medicine and 
drugs. This ruling should allow 
employers with health FSAs to 
increase tax savings for themselves 
and their employees. It also may 
make adding a health FSA and 
cafeteria plan more feasible for 
those which do not yet sponsor 
one.
 In its ruling, the IRS found 
that expenses for nonprescription 
antacid, allergy medicine, pain 
reliever and cold medicine could 
be reimbursed under a health 
FSA as medical care, although 
such expenses would not be 
deductible as itemized medical 
expenses. (Previously, the IRS had 
taken the position that because 
nonprescription medicine or drugs 
were not deductible as itemized 
medical expenses, health FSAs 
similarly could not reimburse for 
them.) In changing its position, 
the IRS explained that, while the 
health FSA rules incorporate the 
definition of medicine and drugs 
used in the itemization rules, the 
health FSA rules do not incorporate 
the prescription requirement.
 The IRS characterized the 
ruling as a clarification and 
simplification, rather than a 
change in existing law. Therefore, 
health FSAs that broadly allow 
reimbursement of "medical care" 
may not need to be amended 
to permit reimbursement of 
nonprescription drugs immediately. 
Some plans, however, specifically 
prohibit reimbursement of non-

Flexible Spending Plans 
Now Can Reimburse for 
Nonprescription Drugs

prescription drugs and would need 
to be amended before permitting 
participants to take advantage of 
the new rules.
 Alternatively, for varied 
reasons, employers may not 
wish to allow reimbursement of 
nonprescription drugs. (The ruling 
does not require health FSAs 
to reimburse such expenses.) 
These employers should amend 
their plans to specifically exclude 
nonprescription drugs. 

In response to this ruling, 
employers with health 
FSAs should:

• Determine whether 
they wish to allow 
reimbursement of non-
prescription medicine 
and drugs;

• Review health FSA and 
cafeteria plan materials 
and make any necessary 
changes;

• Communicate to 
employees their position on 
nonprescription medicine 
and drugs.

 Employers currently without 
health FSAs may want to analyze 
whether the additional tax savings 
provided by this ruling justify 
adopting a health FSA. Even 
smaller municipal employers may 
find a health FSA and cafeteria 
plan to be a cost effective benefit 
to provide their employees.

—Jeffrey J. Storch
jstorch@boardmanlawfirm.com

 The Supreme Court has 
scheduled oral arguments in the 
three land use cases discussed 
elsewhere in this newsletter on 
December 4, 2003. Arguments in 
Ziervogel v. Washington County 
Board of Adjustment, Case No. 
02-1618, and State v. Waushara 
County Board of Adjustment, Case 
No. 02-2400, will begin at 9:45 am.  
Arguments in Town of Delafield 
v. Winkelman, Case No. 02-0979, 
will begin at 1:45 pm.  The Court’s 
decision to hold oral arguments 
in these cases on the same day 
presents a rare opportunity to 
witness an extended discussion of 
land use issues among the Justices.  
The public is welcome to attend, 
although seating is limited.

Oral Argument 
in Land Use 

Cases 
To Be Held on 

Same Day

raising this same argument in the 
enforcement action. However, it 
refused to bar them from raising 
other equitable arguments, finding 
that the scope of authority of a 
court performing certiorari review 
differed from the scope of authority 
of a court sitting in equity. 
Specifically, a party may not test 
the validity of an ordinance itself 
in a certiorari action, but may do 
so before a court sitting in equity. 
Accordingly, the court found that 
the Winkelmans should have an 
opportunity to raise their equitable 
arguments before a proper court.
 The Supreme Court’s decision 
in Winkelman is not expected until 
Spring 2004.

— Matt Weber and Dick Lehmann

Supreme Court to Determine . . . 
Continued from previous page
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 The Wisconsin Court of Appeals 
affirmed the circuit courts decision 
concluding the Save Our Unique 
Lands (“SOUL”) and Wisconsin’s 
Environmental Decade (“WED”) 
may not intervene in the review 
proceeding initiated by the Citizen’s 
Utility Board (“CUB”), challenging 
the decision of the Wisconsin Public 
Service Commission (“PSC”) to 
approved the Arrowhead-Weston 
transmission line.  
 All three organizations filed 
petitions seeking judicial review 
of the PSC’s approval of the 
transmission line. WED’s and 
SOUL’s petitions were subsequently 
dismissed because each had failed 
to properly serve its petition on the 
parties who had participated in the 
PSC proceeding. WED and SOUL 

 Last month, the U.S. District 
Court for the Northern District of 
Illinois held that cable providers 
were not required to pay franchise 
fees based on revenues derived 
from cable modem service. City 
of Chicago v. AT&T Broadband, 
Inc., No. 02 C 7517 (N.D. Ill 
Sept. 4, 2003).
 The City of Chicago filed a 
complaint seeking a declaratory 
ruling that each of the cable 
operators providing cable modem 
service within Chicago was required 
to pay a franchise fee on cable 
modem revenues pursuant to the 
companies’ franchise agreement 
with the city. Prior to a 2002 
Declaratory Ruling of the Federal 
Communications Commission 
declaring that cable modem service 
was not a cable service, the cable 
companies had paid a franchise fee 
on cable modem revenues to the 
city. The city brought its complaint 
when the companies subsequently 
stopped paying. The city argued that 
the FCC’s Declaratory Ruling did not 

Chicago Cannot Collect Franchise Fees on 
Cable Modem Service

 The Ninth Circuit Court of 
Appeals recently released its decision 
on the nature of cable modem service 
(i.e., the delivery of high-speed 
Internet service over a cable system). 
Brand X Internet Services v. FCC, 
2003 WL 22283874 (9th Cir. Oct. 6, 
2003). Under review was the Federal 
Communications Commission’s 
(“FCC’s”) 2002 Declaratory Ruling, 
which concluded that cable modem 
service was an information service, 
not a cable service. The appellate 
court, however, disagreed that 
cable modem service was solely an 
information service and concluded 
that cable modem service was part 
telecommunications service and 
part information service.

 The potential impact of the 
court’s decision is two fold. First, the 
decision is relevant to the so-called 
“open access” debate. Over the 
last several years, local franchising 
authorities have attempted to impose 
open access requirements on cable 
operators. Such requirements would 
mandate that the cable operator 
allow unrestricted access to its cable 
broadband transmission facilities 
by third-party Internet service 
providers. If cable modem service is 
a telecommunications service, then 
the FCC would have authority under 
its telecommunications regulations 
to order such open access. The FCC, 
however, previously indicated that 
if cable modem service were found 

Ninth Circuit Affirms That Cable Modem 
Service Is Not A Cable Service

preempt the city from enforcing its 
franchise agreements with the cable 
operators since, in those agreements, 
the cable operators agreed to pay a 
franchise fee on their cable modem 
revenues. 
 The court disagreed and 
concluded that the franchise 
agreements were unenforceable. 
First, the court found that because 
the franchise fees at issue were only 
imposed on cable service providers 
and not on other providers of 
Internet service, the franchise fee 
was actually a discriminatory tax on 
cable and therefore would violate the 
Internet Tax Freedom Act. Second, 
the court found that, because the 
city already collected the maximum 
lawful franchise fee pursuant to its 
cable television agreement, in the 
amount of 5 percent of gross cable 
service revenue, it may not collect 
additional amounts on cable modem 
service revenue. It is not known 
whether the city will appeal the 
decision.

— Anita T. Gallucci

to be a telecommunications service 
it might “forbear” from applying its 
telecommunications regulations to 
such service. 
 The decision is also relevant to 
the issue of whether franchising 
authorities can collect a franchise 
fee on cable modem revenues. Prior 
to the FCC’s 2002 Declaratory order, 
most cable operators offering cable 
modem service were required to pay 
a franchise fee on revenues earned 
from such service. However, once 
the FCC declared that cable modem 
service was an information service 
and no a cable service subject to 
local regulation, cable operators 
for the most part stopped paying 
franchise fees on their cable modem 
revenues. 
 The resolution of these two issues 
will likely take years and will involve 
further FCC and court proceedings.

 — Anita T. Gallucci

SOUL, WED May 
Not Intervene in 

Transmission Line 
Challenge

Continued on next page
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 The outcome of Waushara and 
Ziervogel will not be identical to the 
3-2-2 split of Outagamie County. 
Justice Roggensack is not expected 
to participate in Waushara because 
she ruled on the matter as an 
appellate judge. Accordingly, that 
case is likely to split 2-2-2. An even 
split leaves the appellate ruling in 
place. 
 Similarly, Justices Abrahamson 
and Bradley apparently have 
conflicts of interest that preclude 
them from participating in 
Ziervogel. The five remaining 
Justices are likely to split 3-2 in favor 
of the use/area variance distinction 
supported by Sykes, Prosser and 
Roggensack. It is difficult to know 
how much weight will be given to 
such a decision, particularly if the 
court splits 2-2-2 in Waushara, 
which is likely to be decided on the 
same day as Ziervogel.
 Further complicating matters is 
the possibility that Justice Sykes will 
no longer sit on the Supreme Court 
when these cases are decided. She 
has been nominated to fill a seat on 
the United States Court of Appeals 
for the Seventh Circuit. It is not 
clear when Congress will act on her 
nomination, or when Justice Sykes 
will resign from the Wisconsin 
Supreme Court. Governor Doyle 
will appoint her replacement. That 
person could change the outcome 
of these cases significantly. 
Nevertheless, regardless of which 
camp Justice Sykes’ replacement 
joins, the Court will remain highly 
fractured.
 Thus, it bears repeating: Do not 
expect clarity when the Wisconsin 
Supreme Court rules on these 
zoning variance cases next spring.
 Editor’s Note: For a full 
discussion of the Court of Appeals 
decision in Ziervogel, see “More 
Judicial Spins on Variance Law,” 
Municipal Law Newsletter, May 
2003, p. 7.
 -Matt Weber and Dick Lehmann

 Do not expect clarity when the 
Wisconsin Supreme Court rules 
next spring on two zoning variance 
cases it has accepted for review. At 
issue in both State v. Waushara 
County Board of Adjustment, 
Appeal No. 02-2400, and Ziervogel 
v. Washington County Board of 
Adjustment, Appeal No. 02-1618, is 
the standard municipalities should 
apply when deciding whether to 
grant a variance. The Court split 
into three camps when it took up 
this issue in State v. Outagamie 
County Board of Adjustment, 2001 
WI 78, 244 Wis. 2d 613, 628 N.W.2d 
376. There is no reason to believe 
that the Court will be any less 
fractured when it rules on the issue 
next year.
 The problem is that the position 
of each of the Justices is already 
a matter of record. Chief Justice 
Abrahamson and Justice Bradley 
would grant a variance in all cases 
only where “the property owner has 
no reasonable use of the property.” 
Id. at ¶ 147. 
 Justices Sykes and Prosser 
would apply this standard only to 
use variances. Area variances could 
be granted if “strict compliance 
with an area restriction would 
unreasonably prevent the property 

owner from using the property for 
a permitted purpose or is otherwise 
unnecessarily burdensome.” Id. at 
¶ 68. Writing as an appellate judge 
in Waushara, before her election 
to the Supreme Court, Justice 
Roggensack placed herself firmly 
in this camp. She replaced Justice 
Bablitch, who joined Sykes and 
Prosser in Outagamie County and 
has now retired.
 Justices Crooks and Wilcox 
occupy a middle ground between 
the firm “no reasonable use” 
standard supported by Abrahamson 
and Bradley, and the differing use/
area variance standards supported 
by Sykes, Prosser and Roggensack. 
Crooks and Wilcox would have a 
municipality consider the purpose 
of a particular regulation to 
determine whether a particular 
hardship imposed by the regulation 
will justify a variance. Outagamie 
County, at ¶ 72. They have found 
that in light of the purposes of 
shoreland zoning ordinances, for 
example, a hardship will support 
a variance only if there is no 
reasonable use of the property due 
to the regulation. However, they 
have acknowledged that in other 
contexts, a different standard might 
apply. Id. at ¶ 74.

Supreme Court to Wade into Variance Morass Again

then sought to intervene in the 
CUB-initiated review proceeding.  
The circuit court denied the 
parties’ motion to intervene, 
concluding that WED and SOUL 
were attempting to circumvent the 
statutory requirements for initiating 
a judicial review proceeding.  
 The court of appeals agreed 
with the circuit court.  According 
to the court, WED and SOUL had 
two opportunities to obtain judicial 
review of the PSC’s approval of the 
Arrowhead-Weston transmission 
line. They could have filed a 

petition for review, which they 
did, but which was ineffective 
because they failed to comply with 
the service requirements. They 
also could have filed a notice of 
appearance in the CUB review 
proceeding. Neither organization 
had done so, however.  Based on 
a close reading of the applicable 
statutes, the court concluded 
that SOUL and WED that, having 
failed to avail themselves of their 
statutory right to participate in 
judicial review, SOUL and WED 
had no right to join the CUB review 
proceedings through intervention.

— Anita T. Gallucci

SOUL, WED May Not Intervene . . .
Continued from previous page 
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